UNITED STATES COURT OF APPEALS

For the Fifth Circuit

No. 20595
DWIGHT ARMSTRONG, ET AL, '
APPELLANTS,
v.
THE BOARD OF EDUCATION OF THE CITY OF
BIRMINGHAM, ET AL,
- : APPELLEES.

AFFIDAVIT OF THEO. R. WRIGHT

Affiant is Superintendent of Schools of the City of
Birmingham? and I have held this position since July 1, 1959.
‘Before that time I was Assistant Superintendent of Schools
~for many yeafs.

. Following the decision of United States District Judge
Seybourh H.4Lynﬁé in this éaserieﬁdered on Maf“28, 1963,
approximately 75 forms for application for assignment or
transfer under the Alabama Pupil Placement lLaw were obtained
by Negroes at the §atious schools and also from the administra-
tive offices of the Board of Education; all of which occurred
within a period of approximately five days after this decision,
After that period‘no requests were received, Only one such
application has actually bgen filed with the Board, this being
approximately 10 days ago. This application has not been as
yet acted upon by the Superintendent or the Board.

I have read the so-called uncontroverted statement
of facts in the brief filed in this<caée on beﬁélf of appel-
lants, in which the statément is made that '"the schooi au-
thorities have made no plans of any nature to alter the

school system in conformity with the United States Constitution'.
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1 do not regard that as an accurate statement of the situation.
The Board has in fact since the enactment of the Alabama School
Placement Law revised its rules, has prepared and made available
fgrms for applicatioﬁ for transfer and has otherwise been pre-
pared to operate the schools on a facially nondiscriminatory

in accordance with the Alabama Placement Law.

basis,/ Itwas and is now prepared to deal with the matter in a~

proper and orderly manner upon applications pursuant to the

- Yaws of Alabama and the decree of the DPistrict Court in this

case.

The one application above mentioned for assignment or
transfer is the only application that has been filed by or inm
behalf of any Negro pupil under the Alabama Placement Law since
of approximately four years,vand no application except the one
above mentioned has- been filed during the tenure of any member

who now comprises the Birmingham Board of Education. In my 

- judgment and opinion, the finding of Judge Lynne in the opinion,

which I have read, that there is a very strong opposition on

the part of both races to the mixing of the races in the schools,

in effect that segregation in Birmingham is voluntary, is an
accurate appraisal of the situation.

It is not true as argued by the appellants in their brief
that the granting of the injunction which they seek would result
in no injury to appellees.. Such an injury would in fact, if
issued at this late date, substantially disrupt not only the or-
ganization and housiné of the first grade pupils directly in-
volved, but the entire school system of the City. The disrup-
ting effect of such an order at this time cannot be calculated

and the injury which it would create would be attended with
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irreparable ramifications and consequences, It would not be as

appellants argue merely a "minimal performance"”, but would be

a maximum disruption.

In fact an attempted desegregation of all first grades
in'thé‘system woﬁld invo}ve 8 greater disproportionate impact
upon the school system than the arithmetical proportion of stu-
dents might indicate. The number of first graders will amount
to approximatély 10-1/2% of the total, but the effect of a com-
pléte reshuffling of this 10-1/2% on the space, teachers and
other facilities available in the school system would be out of
all proportion to thé mere numbers involved,

Furthermore, the attempted desegregation of any one grade
in the éystem at the commencement of the fall term this year
would be greatly disrﬁptive og tbe whole school system, and = _ ..

extremely impracticable and injurious, if not impossible, for the

 reasons stated herein and in other affidavit of affiant,

[s/ __Theo. R, Wright
THEO. R, WRIGHT

STATE OF ALABAMA)

~ )
JEFFERSON COUNTY)

Before me, Ollie O'Brien Littleiohn » 8@ Notary Public
in and for said State and County, personally appeared the above
named affiant, Thec. R, Wright, who being known to me and being
first duly sworn deposes and says under oath that he has read the
contents of the foregoing statement and that the facts therein
are true. '

[s/ Theo. R. Wright
AFFIANT

Sworn to and subscribed before me
this 25th day of June, 1963.

[s/ Ollie O'Brien Littlejohn
NOTARY PUBLIC




IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF ALABAMA, SOUTHERN DIVISION

DWIiGHT ARMSTRONG, ET AL, )
' )
PLAINTLFFS, )
)
V. y
o ) CIVIL ACTION NO, volb
THE BOARD OF EDUCATION OF ) )
THE CITY OF BIRMINGHAM, ) FILED IN CLERK'S OFFICE
JEFFERSON COUNTY, ALABAMA, ) NORTHERN DISTRICT OF. ALACAMA
ET AL )
_ ’ . ) AUG 19 1963
DEFENDANTS, ) . DAVIS
CLE&!LU‘:‘SA.%lETR|CT. COURT,

[ —
PLAN SUBMITTED BY THE BOARD OF EDUCATION OF THE CTS” ™™
OF BLRMINGHAM PURSUANT 10 ORDER DATED JLLY 19, .963.

|

WHEREAS, the Board has been directed b, the vraer of

; the court déted July 19, 1963, tu submit-tu the court a plan
2 which shall "effectively provide for the carrying inte effect
: ot later than the beginning of the schiol year comméniing
Seétembef 1953, aad thereafter bf fhv'Alabéma Pupil Placement
1 ; Law", etc. (which order contains a provision that nothing on-
: tained therein is intended to mean that voluntary segregation
j is unlawful; or that the same is not legally permissibie);
1 and
; WHEREAS, as shown by affidavits of the Superintendent
; of Schools, Theo. R. Wright, submitted in opposition to the

petition for an injunction pending appeal in the United States
Court of Appeals for the Fifth Circuit, the contents ot which
B : affidwits are adopted by the Board aad copies filed in this
court herewith, there were & total of approxtm;tely 73,000
pupils enrolled in all of the Birminghan schools as of January
1963, and it is estimated that there will be 7,632 first grade
pupils &t the beginning of the next school year in September

1963; &nd
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WHEREAS, according t. the best estimate, there wili oe
a teetal of ’2,334 papils in the school system 4t the COMDEn, ==
ment of the school vear in September 1955, of which 57,500
wi.l be White and 34,834 will be Negro, a.coro.ng to the wes-
timate 15:.8% ynite and 48.2° Negrg};’aﬁtegiing the Y. . emen-~
tary schoois aad the i3 high schg)ls comprising the Birmingh..
system: and

WHEREAS, of the estimated 7,632 first grade pupi.s at
the comnencement of the school year in September 1903, 4,024
will be White aad 3,905 will be Negru, according i. said esti-
mate; and

WHEREAS, comnencing witﬂ the schnol vear Septemder

3

1963, it is estimited that there will bz a totai * 3,+.2

. pupils in the 12th grades, of which 2,16/ will be Waite ana. .. .. .

1,375 wiil:hu Négro,'accofding Lo Quch‘eétimate, and 1Lt is
estimated that there will be 5,784 puplls in the eleventh
grade§ of which 3,379 will be Wnite and 2,405 will be Negru,
according to said estimate; and

WHEREAS, it is estimated that the lnweé down the
scale of grades in number, the mure pupils will be enrolled,
for each grade in inverse order; and

WHEREAS, since the final judgment in the above styled
case rendered in this court on May 28, 1963, applications have
been filed and made to the Board in behalf of certain Negro
students for &ssignment or transfer from the school to which
they had already been assigned for the ensuing year, to another
school, which are now pending and in process; and

WHEREAS, at the time of the submission of this plan

to the court only sixteen (16) days remain until the opeaing
’ -
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of the schocl year on Septemder 4, 1963, and thus it will be
impossible to give alequate coasideration to any iarge .amder
of new applications for assignnent or transfer tha! mig:t n.
filed in the interval prior tc th: opening ol the schoul \cér;
and |

—

WHEREAS, in the judgment of}the Board it is not prav-
ticable, on account of the short space of time remaining, !
consider individual applicatiouns in behalt of Negru pap::s tor
assignoent or transfer to schools which have been atrendeld
unﬁﬁ’by papils of the Wnite race except applications per:ain-
ing tv one grade only, for the school vear comnencing Scepledder
4, 1963; and

WHEREAS, it is the judgment of th= Board »f Edscation
char it is-for the best interests. of the pJleS ot alt bfddca
and the orderly and eff1c1ent operation of the erm ngean |
school svstem that the 12th gfadeé be selected as the grade

for the processing of such transfers for the school vear 1963,

and that applications pertaining tc other grades cannot as 4

‘practical matter be put into effect for the year commencing

in September 1963.

The Board, therefore, proposes the following plan,
pursuant to the said order of the court:

1. All appliéations for transfer (tov a schupl here-
tofore attended only by pupils of a race other thanbthe race
of the pupils in whose behalf the applicatiOns‘are filed)
that are now on hand, filed prior to the submission of this
plan, are in process and will be duly considered pursuant

to and in accordance with the Alabama Placement Law andbthe
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regulations of the Board thereunder a.d devisy o mide «ithout ;
discrimination oa the grounds of race or ¢oior tur the schoo!

year coummeacing in Septemher (963.

2. Ali applications filed in accurdance with existing

regulations of the Board on ur before Aagust 29, 1454, for

assignament or transfer for tne |2th grade, tu a scnanl heret - 3
fore attended unly by pupils of a race other (nan the 1ace - f
the pupils in whose behalf the applications are filed, w.'i ve
processed and determined by the Board piarsuant to ity regala-
tions o> far as is practicable, s that a Jecision may be a.de
for eitter upproval or rejectina of such applicati.ms for thy
term commeacing in September 1963, with.ut dibcrimiﬁdtiun as
te race or color. Application. for assignment or transter, pur-
taining- to admissjpn iQ;g grades Other {hén Lhe‘ﬁ§xhi4rqd.t‘;iled, -
ﬂfter the subnisdcon of this plan will be processed 1r. ;,‘urdance 1
with the applicable law and regulations in due Course, hat 1he
Board cannc* undertake and need not be required tuv process
such appl.cations for admission or transfer for the sch.oo, Pedr
-.commwencing September 4, 1963, snod under this plan the Buard
will be required to process such applications on!v for admission
or transfer for the school year commencing in September 1964, a,
oaly involving a linired number of grades, oae or more caceords
ing Lo future determinatiéns), for that schooi year. All applim=
cations for all grades shall be made effective when this plan
shall become applicable and effective as to any such grades,
withouat discrimination on the grounds of race or color.

3. Subject to the'brovisions of paragraﬁhs i and 2

above, all pupils in all schools of the Birmingham system will
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remain assigned to s=hools tu which they are nov assigned for
the school vear c ommenc ing Septeiher 1953, aad 17 such vear
all new ais goements reqaired Jill be made inttiaily b the
Superintendent in ascordance with the custom and prazt.cv t
assigament ot pupils that has prevailed in the scaool systed
prior to the eantry ot the jud gme 1t of the court i this casv
on Mav .8, 1963, such method of assignment heiig neCes=ary

{n vrder to prevent d jisruption «f the gschool svstem 10F th-
ensuing term axd tv aaintain an vrderly administras 2. vi the
schools in the interests of all papils.

The foreg:-ing plan is submitted on behalt of che board

“of Education of the City of girmingham in complianie ~itn the

order of this court dated Jula 1963,

@‘&"4 tzl_'w N

JOSEPH F JOHNSTON

,..3 o~ —
N ]

. -,

e e e e o

FEID B. BARNES

¢ Attorneys fur the Defendant, the poard of
Education of the city of Blrminéhaj, Ala-
bama.




el s

it b ki

N THE "NITED STATES DISTRICT COURT FOR THE NORTHEM IISTRICT OF ALABLMA
SOUTHEEN DIVISION

pu

DWIGHT ABMSTRONG, et al, )

Plaintiffs, )

vs, ) ’
- ‘ CIVIL ACTION

BOARD CF EDUCATION OF THK CITY ) h
BIRNINGHAM, et al, : Mo, 9678

Defendants . ’

_ o ’ ) ﬁ4ﬂ_¢e_¢/ ,Ml“ /?63
CHARLES 1. SITH snd wife, VIRGINIA 7SN Q e D/Z
L. SMITHs LAYLE SAMPORD and wife, ) w;e&@m g ‘ Y ‘
» } >

PESNIE X, SAMP(ED: and WALTER O, /)y
MONTZITH end wife, EVELYN R, MOHTEITH, ) wa

Intervenors, ) X

NOTICZ OF APPFAL.

Come the above named intervenors and hereby give nolice of an appsal by
suid intervencrs frum an order of said United 3tates District Court deaying
the petition of said irtervemsrz for an Intervention 2n.d for a suspension or

atay of feid p7a of intervention prayed tierein, ,
I
Juted this ou. cay of Septamter, 1203, /o yd
MEAD, Nauak 4y FITZPATRIZ,
bl‘ \4'{(,(_‘&—;'-~:/
CE,TOW‘:T :'or_?a?f Intarvenoss

’

CERTIT1CATE OF SERVICZ

1 beraby certify that I bave on this the Lth day ¢ Septenber, 1963,
served a copy o *ha faregoing Kctice of Apreal on W, L, Williaac, Jr., one
¢f the stterneys of record for the plaintiffs, 163" Lh Avenug, Kortl,
Sirminghar, Alabara, and on Reid B, 3arnes, Oxchange-security Building,

Birmirgham, Alatcra, Attorney for Defendants, bty dep-~siting twe copies therec?

in *he Unlted ('ctes Mall, pestaze prepald, in onvelopes addres-ed respac tively

i

W bkl L0 gald stlorneys at theur respective adldrosses ax set out in the ¢
¥

1

}

Jeregoing eertifica’s, which addresses are the last aﬁd/v"es;ea of sald gLtorneys ¢
;s !

mown o me, 1 Ll { }
Aib e o ¢ ! ]

- {

Ltat{«on}@‘ Tov sald Intervencrs

“(“’ II P i

v - ) o

5]

&
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1

i
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IN THE UNITED STATES pISTRICT COURT FOR THE RORTHERHN
DISTRICT OF ALABAMA, SOUTHERM BIVISION

DWIGHT ARMSTRONG, ET AL,

PLAINTIFYS,

Ve :
CIVIL ACTION MO, 9678

THE nom OF EDUCATION OF THE

uvkuvvvku

orTy oF SIR:MCNGIAM, SEFTERSSE : .

ET AL D CLERK'S GFFICE
T e e anks

’ ' AUG 19 1963
. DAVIS

ORRER_APEROVING PLPX YA K et cOuR

.’MM-—‘,_.—————"
Deputy Cyrk

There has been submitted to the court by the Borrd of
education of the city of Birmingham, ¥ plan pursusnt to ordex
of the court dated July 19, 1963 (which order wes rade by this
court under the direction of previous order of the United
gtates Court of Appeals for the Fifth Circuit). such plan
has been studied by me 25 2 judge of the United States pistrict
Court, Northern pistrict of Alabame, in the absence of United
States District Judge Seybourh H. Lynne, who is now mway from
the City of Birmingham and will not return until after August
19 (the final date for the submission of said plan), and after
study and consideration thereof, and of the order entered July
19, 1963, it is determined that the plan should be approved,

1t is, therefore, ORDERED, ADJUDGED and DECREED that
tﬁe said plan submitted by s2id defendant board be and is
approved, that the plan be filed with the Clerk, and that the
Cierk send copies to all of the attorneys who have filed
appearances in this action, other than the sttorneys for the

Board itself.

T




Objections may be filed thereto, to be heard by Judge
Seybourn !, Lynne upon his return,

DCNE and ORDERED this 19th day of August, 1963,




STATE OF ALABAMA
JEFFERSON COUNTY

. e

pefore me, the undexrsigned authority, in and for said
county, in sald Btate, personally appeared Colonel Albert J.
Lingo, Director of the Alabarma pepartment of public Bafety,
who, being made known to me and boing by wmeo £irst duly sworn,
deposes on oath and says:

’ That several weeks ago the Governor of the State of
Alabaca directed that I porsonally and through my organization
make an jnvestigation in the City of Birmingham and envircas
to determine whether the integration of the public school.. of

spproved by the Foderal Court could be made peaceably and

“without undue public disturbances,. In obedience to that

command, I dispatched five investigators attached to the
Department of Public Bafety to pirmingham to make inquiri.s ms
to the posslbility of peaceable integration and the _
result of this investigation 315 as stated in an affidavit this
day prepared by these investigators which I have read and
approve. :

In sddition to this, I bhave personally pade an investiga-
tion and it is wy opinion that the gituation in Birmingham 18
extremely explosive and that there is good reason to believe
that rioting, civil disruption, vioclence and injury to

persons and property is imminent and that while law enforce-
mont agencies can discourapga, 1imit and punish such unlawful
acts they cannot be entirely eliminated, I have received
pumerous telephone calls and throats that there will be
continued violence, that they will increase and that attempts
will be made to commit homicide. It is my opinion, based upon
ny experience, that these threats are in sOome MEABUTS
authentic. I am further of the opinion that rather than
decrease in the jmmediate future, guch unlawful acts will -
continue and increace. It ig furthexr ny opinion that the “
inzediate ceseation and postponement of the plan of integra-
tion presently being attempted would result in 8 pacification
of the comounity, the elimination of thraats to life and property
and would allow a cooling off period and aid the attempts ot
law enforcement and other sgencies to produce a relative period
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of calm and quiet. And it is my opinion that this condition
would be beneficial not only to the comnunity at large, but

to the peaceful opaeration of the public school system and the
conduct of public education.

/8/ Col. Albert J. Lingo
Lolonel Albert J. Lingo

8worn to and subsoribed before me,
this 4th day of Beptember, 1963,
Harel Hitchcock

Notary Public,




STATE OF ALABAMA
JEFPERSON COUNTY

. Before me, the undersigned authority, in and for
said County, in sald Siate, personally appeared Captain Ben
L. Allen, Lt. Ralph Holmes, Lt. Ramon Brooks, Sgt. Harry
Sims, and Investigator W. R. Posey, who, belng made known
todme, and who being by me first duly sworn, depose on oath
and say:

That they are duly appointed officers of the Alabama
Department of the Office of Public Safety whose authority
18 prescribed by aAct No. 585 of the General Acts of Alabama,
1953, approved September 11, 1953, and that on the evening
of August 28,1963, they were instructed by their superior
Major W. R. Jones, Commander of the Investigative and Iden-
tification Division of saild Department, to make a survey
of circumstances in connection with the peaceable integration
“‘of the public schools of the City of Birmingham, pursuant’
to a plan of integration approved by the Unlted States District
Court for the Northern District of Alabama, Southern Division,
the.same to be put into operation and effect on September 4,
1963, for the purpose of ascertaining whether the integration
_of said schools in accordance with sald plan could posslibly
““or 11kely be accomplished peaceably or would be attended
with breaches of the peace, violence, civil disruption
and inJury to persons or property.

The affiants personally conducted this investigation
beginning on the morning of Thursday, August 29, 1963, and
continuing through Saturday, August 31, 1963,

This investigation congisted principally of going
into the communities surroundirng the public schools of the
city of Birmingham and particularly West End High School,
Ramsey High School and Graymont Elementary School, after:
it became known that these schools were to be first integrated,
interrogating residents of these communities for the purpose
of ascertaining the sentiment of the inhabltants thereof
and to discover whether there was an expectation of violence
and civil disruption connected with the operation of the
plan of integration of the same schools and to. ascertain
whether the general atmosphere of the communitles was such
as that they, as tralned law enforcement officers, could
detect, ascertain and draw a conclusion from their experilence
that the said schools could be integrated peaceably or whether
there would probably or likely be civil disruption and
violence attendant upon such integration attempts accompanied
by injuries to persona or propertiy.




Approximately two hundred seventy-five individuals
were interviewed, which 1included citizens and househtlders
in the community, parents of children expecting to attend
the named schools, business and professional people and
others.

Based upon this investiguation, and based upon the
affiants' knowledge and experlence in criminal investigations,
they are of the opinion that continued attempts at the inte-
gration of the named public schools of the Cilty of Birmingham
in accordance with the Plan approved by sald Court willl
presently and in the immediate future probably and 1likely
result in violence, civil insurrection and sabotage, attendant
wlth danger to life and property and with probably injury
to persons and the destruction of property; that in their
opinlon this condition will not be alleviated by the continued
operation of the plan but will tend to increase in the
immediate future.

L e | B i

i s .
O

_/s/ BEN L. ALLEN
Captaln Ben I, Allen

_/8/ Ralph H. Holmes
Lt. Ralph Holmes

_/8/ Ramon C. Brooks
Lt. Ramon Brooks

/8/ Harry Sims
Sgt, Harry Sims

_/8/ W. R. Posey
Investigator W. R. Posey

Sworn to and subscribed before me,

this the 4th day of September, 1963.
/8/ . Hazel Hitchcock Y
Notary Public.

o
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTIIERN DISTRICT
OF ALABAMA, SOUTHERN DIVISION

DWIGHT ARMSTRONG, et &al,

Plaintiffs, ]
Vs, ‘ CIVIL ACTION
BOARD OF EDUCATION OF THE CITY ) NO. 9678
OF BIRAINGHAM, et al, ]
pefendants. ]
CHAFLES L. SMITH and wife,. ’ FILED IN CLERK'S OFFICE
VIRGINIA L, SMITH; LAYLE SAMFORD } Northern District of Alabama

and wife, PERNIE K. SAPORD; and
WALTER O, MONTEITH and wife, ‘
EVELYN R. BONTEITH,

Intervenors.

PETITION FOR INTERVENTION AND STAY
OF THE OPERATION OF THE PLAN OF
INTEGRATION APPROVED ON AUGQUST 19,

1963,

1.

Come now Charles L. Smith and wife, Virginia L. Smith,
1604 18th Place, S.W., Birmingham, Alabama, whose children, Larry
Smith and David Smith, are pupils ab West End High School, Birmingham,
Alabamaj Layle samford and wife, Pernie M. Samford, 1210 14fh Avenuse,
South, Birminghan, Alabama, whose child, Phyllis Jane Vorris, is &a
pupil at Ramsey High School, pirmingham, Alabamaj end Welter O.
Monteith and wife, Evelyn R. Monteith, 903 4th Street, West,
Bliminghan, Alaboma, whope children, Annette ¥ontelith, Jamss Malcolm
Monteith, and Susan Monteith, are puplls 4n the eighth, fourth and

second grades, respectively, in Graymont Elementary 3chool, Birmingham,
Alabama, &1 as—ba8ts—faf~%he~fe%%e£;he;e1na£$az_prayed, show unto
the Court as follows:




T—

ik

i

11,

That they are residents of the City of Birmingham,
Jefferson County, Alasbama, and that their children hereinbeto
named in paragraph I hereof are pupils in the Birmingham- Public
3chiool System in the schools as set forth in paragraph I hereofr,
which schools are those designated to be integrated under the plan
of integration approved herein on August 19, 1963; that petitioners
as parents of pupils in the schools affected by the plan of integration
have a vital interest in these proceedings; that the welfare, safety,
and educational development of their children and of the children
of others similarly situated is at stake in the proceedings and
that such interests are not belng adequately represented herein.

III.

That the plan of fntegration approved herein has been
partially put into effect this date and the remalnder thercof, so
petitioners are informed and believe and hence aver, wlll shortly
be put into effect.

v,

That the integration of Graymont School this date has been
accomplished only by means of display of armed force and massive
congregation of armed city and county law enforcement officerc at said
school, and that integration of Ramsey and West End High Schools, so
petitioners are informed and believe and hence aver, will be accomplish-
ed in the same manner; that said atmosphere 1s not conduclve to
educational processes and poses a serious threat to the safety and
welfare of petitioners' children and the children of others similarly

situated., 3
v, !:

That thus far the accomplishment of the integration plan ;
epproved herein has been accompanied by demonstrations, riots, threatened,
bombings, and an atmosphere of tension and inciplent violence which makes !}

i1t plain that the children of petitioners and of those similarly ;;;?‘
sltuated will be subjected to grave risk of physical harm in their atben-“i‘.ﬂ

dance at their schools, should said plan of integration approved i
herein be permitted to be continued in operation at this-time; that ?
investigations have been made in the communtties surrounding the f
schools involved in the integration plan and petitioners are informed !
and believe and hence aver that the resulte of such investigations i
show that the present state of sentiment pervading these communities J,
discloses that Aif the plan of integration be continued to be g SR
|
|
t

2 I




of petitioners and of thos

and injury to property bel
affidavits showing to the

found to prevail.

pPetitioners show
effectively continue the e
tension and of impending v
investigation referred to;
purpose of the plan is mbo
and very lives of the chil

‘4mplemented -at this time, such action-Willybrobably or likely result
in actual violence accompanied with personal injury to the children

e similarly situated and by destruction
onging to them., Petitioners hereto attach
Court the existence of the conditions

DV LlhLvveavs e

vI.

unto the Court that 1t is impossible to
ducational process in the atmosphere of
folence and riots found to exist by the
and further that in such atmosphere the
rted and made ineffectual and the safety
dren of petitioners and of those similarly

situated are placed in jeopardy.

VII.

Petitionersyshow unto the Court that the defendant Board

of Education of the City o
of such condition but purs

48 under compulsion to pro
by this Court regardless o

no steps to further protec

£ Birmingham 1s well aware of the existence
uant to the orders and mandates of this Court
ceed with the plan of intepgration approved -
¢ the consequences and contemplates making
t the interest of these petitioners and

their children, and the interest of those similarly situated,

but instead under the comp

uwlsion of the orders and decrees of

this Court said Board of Educatlon has proceeded to and intends

to continue to proceed to
will result in irreparable
psychologlcal well-being o
chilldren of those similarl

The actions of d
out the plan of integratio
effect by this Court will
relatively few negroes in
Birminghem at the price of
destroying the educational
price of subjecting petitd
similarly situated, to ths
harm; that the continuance
an abridgement of the civl
children and of those gimi

implement said plan of integration which
harm to the physicel, mental and

f petitioners' children and to the

y situated.

VIII.

efendont Board of Educatlon in carrying
n approved and ordared to be put into
result in the physical presence of a
the public schools of the City of
totally disrupting and effectively
process in those schools and at the
oners! ehildren, and the children of those
unreasonable riek of physicel injury and
of such plen at this time constlitutes
1 rights of petitioners and of thelr
larly situated, depriving them of the

equal protection of the laws and constitutes the deprivation of thelr
rights, liberty and property without due process of lav. :

3
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WHERKFORE, petitioners pray that they be gllowed to
intervene herein so as to adequately protect theilr interests and
the interests of their children and the interests of thoce
situated similarly to them, and they further pray that the operation
of the plan of integration approved herein be immedietely suspended for
an indefinite period of tima, 80 83 o permit furthon study of ihe
situation, and to allow a period of cooling off so that the safety
of petitioners?! children and property may be preserved, and petitioners
pray for such other further, general or special relief as they may
be entitled to in the premises.

g R e

[

MEAD, NORMAN & FITZPATRICK
OF COUNSEL

1734 The 2121 Bldg.
Birmingham, 3, Alabama




CERTIFICATE OF SERVICE

T hereby certify that I have on this the 4th day of
September, 1963, served & copy of the foregoing Petition for
Intervention and Stay of Operation of the Plan of Integration
Approved on August 19, 1963, on W, L. williams, Jr., one of
the attomeys of record for the plaintiffs, 1630 4th Avenue,
North, Birmingham, Alabama, and on Reid B. Barnes, Exchange~-
Security Building, Birmingham, Alabanma, attorney for Defendants,
by depositing, two coples thereof in the United States Mail,
postage prepald, in envelopes addressed respectively to each

of sald attorneys at thelr respective addresses as set out in
the foregoing petition which addresses are the last sddresses
of sald attorneys known to me,

KA Kttorney Tor TetTtionsrs.

t




September 5, 1963

Honorable Burke Marshall
Assistant Attorney GCeneral
Civil Rights Division
Department of Justice
Veshingtoa 25, D.C.

Attention: Hom, Harold H, Greens
Chief, Appeals and Research Section

Be: Armstrong v. Board of Education
C.A, Ko, 9678
Your ref: PBMsILBsbg

Dearstrs
As requasted in your letter of August 30, 1963,
since July 1963, e

Yours very truly,

MACON L. WEAVER

; Encl, . . _ United Statcs Attorney
i
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we are enclosing copies of pleadings filed in the above case
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pEBARTMERT OF JUSTICE

; CIVIL RIGHTS DIVISION
Enforcement of Court Deseqregation Orders
ALABAMA SECONDARY SCHOOLS = FALL 1963
; Selected Papers .
3 BACKGROUND: ORDERS IN PRIVATE SUITS
_ birdie May Davis v, board of School Commissioners
; of Mobile _
it Opinions of the Fifth Circuit; United States Suprdéme
3 Court
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(As)dictated to Mrs. Gow by Mr. Churchill 9/9/63 - after 3:30
pm

IN THE UNITED STATES DISTRICT CQURT FOR THE

SOUTHERN DISTRICT OF ALABAMA

BERTIE MAY DAVIS, et a1
!laintif?s

Y. CIVIL ACTION NO, 3003-63

MOBILE COUNTY, et al.,

Defendants

NS N NP P B

Upon the annexed: motion and affidavit for pléintiffsb
and after heaiing couhsel for pléintiffs and it appraring
to the court that thg,oidcr of the court issued August 23,
1963,‘tequirihgldesegrégation of the public schools of
Mobile County, Alabama, beginning with 1963-64 school year
is prevented from being carried out by the action of the
Honorable Qeorge'c. Wallace, Governor of the State of
Alébama;ﬁhoﬁ; theréforé. if is ’ | a

ORDERED', ADJUDGED, and DECREED:

(1) That the Honorable George C. Wallace, as
Governor of the State of Alabama, his agents, serv#nts,
employees and those acting in concert with them, who may
receive notice of this order, be and they herebdby are,
restrained until further order of this coﬁrt from inter-
fering with the desegregation of Murphy High School, or
in sany other way interfering with the desegregation of
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the public achools of Mobile County, pursusnt to the order

of this court of August 23d, 1963;
(2) This orxder is granted upon condition that a bond

be filed by the plaintiffs herein in the sum of $1,000, for

the payment of such costs and damages as may be incurred

or suffered dy any party who iz found to have becn wrongfully

-enjoined or restrained, said bond to be approved by the

Clexk of this courty
(3) The United States Marshal .is directed to serve a

copy of this order on the aonorable Geoxge C. Wallace, Governor

of the State of Alabama, and all defendants forthwith,

Dated this the 9th day of September 1963,

12:20 p.m.

/s8/ Daniel H. Thomas
United States District Judge

T
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(As dictuted'to Mrl; déw by one of the secretaries in the United
States Attorney's office, Mobile, Alabama, 9/9/63)

IN THE UNITED STATES DISTRICT COURT FOR .THE

SOUTHERN DISTRICT OF ALABAMA

SERTIE MAY DAVIS, Bt al.,
Plaintiffs

.. CIVIL ACTION KO, 3003-63
MOBILE COUNTY, et al.,

pefendants

[YUROTWTw AV L VA A 4

‘ORDER TO SHOW CAUSE

.j I , Uponrtheﬂgnpexed motion and affidavit of Veraon Z.
Crawford and Clarence E. Moses, atforneyé for fﬁé piaih;'

tiffs, it is

show cause in the United States Courthouse, Mobile, Alabama,
in Room 229 on the 16th of September, 1963, at 3 o'clock in
the afternoon, or as soon thereaftet a8 counsel can be heard,

why an order should not be made herein adding the saild

George C,. Wcllace as 2 party defendant #nd4eﬂdo§nin¢:him from
obstructing or preventing compliance with tbhe order of "this
court requiring racial desegregation of the public schools
in Mobile County, Alasbama to commence in September 1963.

1T IS FURTHER ORDERED that a copy of this order and
of the papers upon which the same is granted be served by

: the United States Marshal on Geoxge C. Wailze forthwith.

o R

Dated this the 9th day of September 1963.

/s/ Danlel H, Thomas
United States District Judge

Piled September 9, 1963, 12:24 p.m.

/8/ William J, O'Connor
Clerk

s —y

ORﬁBRBDVthat Geérge”CT'WaIlate;ﬂas~Governorﬂo£MA1abama,“M__H»bﬂ_
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERK DISTRICT OF ALABAMA
SOUTHERN DIVISION.

BIRDIE MAE DAVES, et al.

Plaintiffs,
OEVIL ACTION

NO. 3003-63
ORDER DENYINKQ MOTICH

POR PRELIMINARY INJUNCTIOR
AND SETIING CASE POR TRIAL

vs.

POARD OF SCHOOL COMMISSIONERS
OF MOBILE COUNTY, st al.

pDefendants.

-t Nl Nt N e

This cause having been taken under submission on April
25, 1963, on motion for preliminary injunction, with leave given
to file briefs; and the court having considered the affidavits
filed pursuant to order of court of April 12, 1963, end the briefs
f1led herein, and having this day filed its findings of fact with
opinion, 1t 18 now ) -

ORDERRD, ADJUDGED and DECREED that:

1. The motion for preliminary injunction 1s denied,

2. This case 1s set for trial at 9130 a.m.,on Novcmbef
14, 1963. Consideration of the defendants! motion to dismies 1s
reserved until trial of the cause. pefendants shall have twenty
days from the date of this order within which to file ap answer.

‘ 3. %pefendantl are directed to present at the triel, as

a part of their evidence after the completion of pleintiffs! case,
a specific plan for the dperation of the schools under their.
authority and control on a racially non-discriminatory besis,
consistent with the principles establiahcd’by the Supreme Court,
to commence not later than the beginning of the 1964-65 school

year.
pone this the 24th day of June 1963.

disfo <

strict Judge

U. 8. LISTRICT COURT
BOU, DIST. ALA,

FILED AND ENTERED THIS THE
X Zg DAY omgéf_és ......... .
10.&7, MINUTE EATRY
NO..._...] 10217

.................

WILLIAM J, O'OOHIN‘(_)IE! ULERE
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~IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

BIRDIE MAE DAVIS, et al. )
Plaintiffs, ) CIVIL ACTION
Vs, ) NO. 3003-63
) JUDGMENT AND ORDER
)

~UNDER MANDATE DATED
JULY 9, 1963.

BOARD OF SCHOOL COMMISSIONERS
OF MOBILE COUNTY, et al.

~Deferndants.

The followirg Judgment anid order is entered by directlon
of mandate dated July 9, 193, from the United States Court of
Appeals for the Fiftn Circuit, on plaintiffs' motion for injunction
requiring the Mobile County Schools to commence integration not
later than September 1963:

"mhe Defendant, Board of School Commissioners of Moblle

County and the other individual Defendants (Charles E. McNeil,

: Presidenc,_William B. Crare, Jack C. Gallalee, Arthur Smith, Jr.,

“and Kenneth Reed; Members;'and Cranford H Burns, Superiutcndent),

end theilr agents, servants, employees, successors in office and

~those 1n concert wich them who shal¢ recelive roti»e of this order,r

be and they are herebj restvained and enJoined from’*equihi g and-
permitting segregation of the races in any school under their super-

vision, from and after such time a3 may be necessary to make ar-

rargements for admission of children to such schools on a raclal-

1y non-discriminatory basis with all deliterate speed; as re-
quired by tie Supreme Court 1ir. Erown v. poard of Educatlon of
Topeka, 1925, 3@9 U.S. 294, 75 S.Ct. 793, 99 L. Ed. 1083.

"1t §s furthor ordered, adjudged and decreed that éaid

.

persons be and they are hereby required to make an immediate start
in the desegregation of the school of Hobile County, and that a
plan be submitted to the District Court by August 1, 1963, which

shall include a statement that the maintenance of separate schools

* for the Negro and white children of Mobile County shall be com-

pletely ended with respect to the first grade during the school
year commencing September 1903, and with respect to at least one ../

successively higher additional grade each school year thereafter.
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“The District Court may modify this order to defer de-
segregation of rural schools in Mobile County until Sept.mber
L o 1964, should the District Gourt after further hearing cunclude
' that specisal planning of administrative problems for rurcl schools
in the county make 1t impracticabie for such schools to start de-
segregation in September 1963, . ‘

Such Juriadiction &8s remains in or is delegated to the
Ddstrict cOurt is reserved for the entry of suca other and further
orders as may be appropriate or necessary,

Dated this the lﬁlth day of July 1963,

Pl <

District Judge

e

1 o U. 8. DISTRICT COURT
: ; 80U, DIST. ALA.

) FILED AND ENTERED THIS,
A pavor. s S |

m(,.. MINUTE ENTIRY
[ . o, 1DRE A TP

; Wil /Lar‘\ion . QLERK
ES QPN ) S S S

f BAEPUTYOLERK

.
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g8 TAR UNITED BTATED pist#l1CY COURT POR THE SCUBIIRN DISTRICT OF

BIRDIR HAE DAVIS, 7 &y )

rlaintifta, ;
L3 3 CIVIL AGTION 50e 300363,
:,3";"2‘,??@8%“"?_;‘,“”;?;“ ".a: R R }

Defendants )

on oral moticn of the Dufendsnts shrwigh tosir AtLornzya
in the ebdove=ptyled cmze for an gxtension of time of TulRTY {32)
DAYS within which to flle en snswer o the Plaintiffs? con.liuing
- and for good csuas atatad, e i e+ e

I? I3 CROLRLD by tho COur‘a uau Lt Dafsndam;n' wt‘cn be,
end the some horety is, GRARI D,end the Defeondunte aro heorety 8le
mﬁ WIFW,(BO) DAYS within which %o answer e (ltu.xtifaz' oo
‘ DY G AUGULD, 196

piohin wideh o file on SamMok.

gagg‘rgtﬁﬂo})iug,, Llabana, tois the 1lth @7 of July £.Dey)903.

A DANIEE B, THOHAS
3 OXI e Gaas —\J—L’Au.ﬂl(;w PSR

4 Uu5oDISTAICE CuVRY
; : , BOU D LT e bhire
f VILED AAD ..z?mﬁ"n ;& 22
107 DAY P b1 2x¢
KINUD3 5% RYH o 13099

- ghiaﬂg\ [FE % %3;4'(’ Clitifg
14
= a%’ (s,
criet Bepuby Cierk

"
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IN TEE UNMITED STATES COURT OF AFPEALS
FOR THEE FIFTH CIRCYIT

B0, 20657

BIXBIE MAK DAVIS, et al.,
Appellante,
s,
Ve : soAZD OF BCEOVL COMMISSIORERS OF

g MODILE COUNTY, et al., 3
1% . Appellees
17,

ON MOTIGH FOR INSUBRCTION PENDING APFEAY, AKD FOR .
OTHER ORIZRS, g

“;,,,_-3 July 18, 1563
ON PETITION FOR REFEARIRG

w Before BROWH, WISDOM and BELL, Clrcult Judges. | '
PER CURIAM:

Thie matter !.a before the Court on the petitioners' application
for a yehearing.
July 9, 1963, this Court by mendste directad the District Court
‘ to enter an injunction and ordexr requiring the Board of Commfiesioncrs cf
e Msbile County to subnmit to the District Court by Asgust 1, 1963, a step-ladder
! plan for dasogregoting the public schools in Eiob'ile, starting with the first

grads Ln Septesher 1963, Thraa deys leter, ancther penel of the Court -

decided Arusireng v. Boord of Educatiea of the City of Bivmingkam, Bo., 20595,

In that cose the Court declined to issue an injunction pending eppesl which

e L
EELIREN

would ge 60 far &s to provide "when end bov the cexplete desegregation of the

peblic schosls mey be eccoupiished.™ Thae Court's maudate requires the Birminghum
’ School Bosrd te sulwmit by Auguat 19, 1363, e plaa for an lwmsdiste gtart in

e Sescgrepation by applying the Alsbewa Pupil Placeosut Lew to all schosl grades,

" At thic fuitial stage in the travail of éesegregeting the public
sthools fn Alabema, the School Bosrds of Meblle aed Rirminghm face substentially

R T A ]

the samo sociel, legal, sed adeiniotrative Jifficultics. We CRPEIBE MO cz;iafeu

£

of the merits of walformity im school desogregsticn cs szaleet @ schosl

UL e

-
i
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's tailoring a plan and & trial judge's shaping & decres, to fit a par-
ticular school eystem. But we have reached the couclusion that at this early

point in the legsl proceedings, st a time when no school board im Alabsza has

forsulated any plan for desegregation, there should not bs one lae for

Birminghas and another for Mobile. We have dscided therefore to conform the

Mobile order to the Birminghsa order.

sordingly, ths Couxt smeonds the judgment and ovdex of July

9, 1963, issued as the mandate, by deleting the following parsgraphs

#1e 1s further ordered, adjudged and decreed that said

persons be avd they are hereby required tc make an ismediste

start in the desegregation of the school of Moblle County,

and that a plan be submitted to the District Court by August

1, 1983, whichshall include a statement that the waintenauce

of separate schools for ths Hegro amd white children of

Mobile County shall be completely ended with respect tothe

£irst grade during the school yeax commencing September 1963,

acd with respect to at least éne successively higher additional
-+ grade- each school yesr thereafter.” .. ... .. .

and, in lieu thereof.’dh;ecﬁ the District Court for the Southern District of
Alnb&u to enter the following parsgraph as its judgmént and ordert

“wye 13 further ordered, adjudged and decreed that said -
persons be and they are hereby required to submit to this
Court not later than August 19, 1963, = plan under which the
said defendants proposs to make an immediste start in the
desegregation of the schools of Mobile County, Alabama, wvhich
plan shall effectivaly provide for the carrying into effect
wot later than the beginning of the echool year commencing
September 1963 and thercafter of the Alsbama Pupil Placement

e = Lay“aetor 81¥-school” grades: witbout vacial discrimination,
fncluding ‘the admission of new pupils entering the fixst
greds, or coming into the County for the first time, on & non-
racinl basis,® Auguetus v, Board of Public Instructiem, 3 Cir,
1962, 306 F. 2d 862, 867 (that opinion describes such a plan
which has been approved and {e operating in Pensacols, Flerida)." .

As in the Birminghaw decision, the order c?ntcmx)lctas a full
hesring before the District Court. The District Court will therefore go forward
with the trtsl slresdy fixed for Hovember 14, 1963.

Except te the extent expressly grented herein, the petitioners’
application for s rehearing is denied.

The Clerk is directed to issue the nandste, a5 smended,

forthwith.




BELL, Circuit Judge, concurring in pert and diuu;tnz in parxts
The nounmm bty the majority of thctr prior order in

this un coqpoundl error. Of course, I agree to the modification to the

exteut that u may nnuuu disruption of the educetional process in Mobile

Mha the 1963~l964 school term.
¥y understanding of this hte-t order is not altogsther clesr,

It appsars to simply require nc_tlvaticrn. under soze plan yet to be worked

- @uty of the Alsbama School Placement Law which was sdopted by the Legislature

of thst State in 1957‘, and which was zpproved ae constitutional on its face
ia Shuttlevorth v, Birminchem Board of ‘gucatlon. N. D. Ala., 1958, 162 r. Supp.
372, sffirmed 358 U. S. 10},79 S.Ct. 221, 3 L.Ed.2d. 143, It is not 1ikely
thet any spprecisble asuunt of desegregation will take place under that low

at this late date, The protective measures assured by Judge Lynne {n the

. Axmstyons case of a hearing on complaints L{f end where the plan or lav is
- 'uhini-tered on the bnu of race cn ﬂve dlya nutl.ca ia not ptasen: in Moblle. W

It i. an Lnbercntly cmpllcnted law providw.g many uctots which may. be

considn’cd 1n mking pupil usignment:. We hsve ounly. tecently elins ~ted two L

of them in thc Lthn:a -chocl caac vbez'e we uld that the upe af uholastic

ctnndards and petsomlity hu:ervlew- as a basis in trnn-ter and unigmwent

were illegal per se when applied only to Regroes. Calhoun v, Latimer,

‘No. 20.273. 5 Clr.. 1963, F 2d . Othctl vere climinated or

limited uhen tl\at case wan ln the Diattict Coutt:. Cr.lboun ¥. Board of

Xducation, K.D, Ga., 188 F.Supp, 401, Working out & me#nlngful plan will not
be easy, end will require more than the cénety and petf\;znctory treatment the
caso has received heve,

Moreover, what wae done in Birmingasm may or may not be
relevant to Kolbile. The case there had been pending {n the District Court
sowe three years. The District Court conducted a hesring snd hsd certsin
reprosentitions from the sche;vol beard as te how the Pupil Plecement lew would
be aduinistered. Hera no party has ever mentioned using this lav, The Pistrict

Court has never considered it,
This case 1z set for trial em the wmerits in November. A

pending wotion to dismies {8 set st the szwe time, The District Court has

ordered tha scheol beard to propose ot that time a plaa for desegregation of the
school system beginning in Coptember 1964 withim the teschings of the Suprems

Couzt dacicions on that sublest.




| Tt has been the position of sppellants that their ultimate
gight to & ducgmgltcd school qutu 1s cast in doubt by the pending motion
to diemies, and tho fact that the cesse is set for trisl on the merits even
though the echool lyutcm 1s now sepregated. On2 of the real thrusts of the
sppeal 1s thelr conteuzl.on that they unaot be certain that desegregstion
will becane 8 Teality in the -chool tern commencing in September 1964 because
of this posturs of the csse. An ordex of the type originally entered but
making desegregation effective with tho beginning of school in Beptembex,
1964, and in at least two grades, should sexrve to dispel this doubt and the
record warrants such en otder; It warrsnts uothing more. The school board
would have the opportuaity in ti\o {nterim of formulating s desegregation plan,
subject te court approval, and making ready for 'th_c good faith edeptation of
the plan.
The modification has beea michat sought nox considered snd

‘will come as & greap surptise to all.- 1t vin in all probabihty be. Lneftective.

I édo wot understend thé 15&&4'1“:'0 hurry in. thu cn:e.' 1t has ouly becn pcndi.ng

three end one hal! months. It hu been to thio eoutt twice in that short time.

a victory, but what has boen done is at the expence of tbe juchlal proceu

A Court of Appesls should not sit as 8 District Court in chancery to wold and
enter an equitable decree affecting an entire school gystem in &8 metropolitan
cmity without hearing from the perties on the nature oiichn decree, and
without facts before it to scxve as & besis for the decree, The All-Writs
gratute, 26 USCA, Bec. 1651, does not euthorize this. It must contemplate
rules of precedure, poticae, record fscts, end an opportunity to be hearxd, all
after timo for conslderetion by tho District Court. It applies only iun cases
of esergency prepovtions. To gtata this belief is to at ouce dexmpnstrate
that 1 capnot Join ia the procedure hers. Therefore, 1 wust dissent, except
=8 otherwise steted, with the admonitics that noTe conatitutional rights will
be lost than gained in the long rum by deperture from precedures vhich have
stocd tha test of ém, ond which are a pert of due pfzoccquf law a5 we have

bezetofore known it. 1n fact, wore may be eventually lost in this very casé.

Probably no party will cousider the telief granted or dcniet‘ to be ‘

s

s
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Vhile this sppeal wmust hove b«.m considered as presenting
something in the nature of s judicial emergency in the beglnuing; otherwise
it would not have boen twice sdvanced over tha many other cases pending in
this court, it {3 plein to me that it now has no emzergency proportious. 1
would remand it to the District Court for action on the basis of ressoned
sod informed discretion i{n the light of necessary fzcts end argument, con-
sistent with the law in the premises and the guidelines vhich I bave set out

regarding Septerber 1964.

e
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IN THE UNITED STATES DISTRICT COURT
. FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION
BIRDIE MAE DAVIS, et al.
CIVIL ACTION

NO. 3003-63

Plalntiffs,
vs.
ORDER AMENDING JUDGMENT

AND ORDER ENTERED
JULY 11, 1963

BOARD OF SCHOOﬁ COMMISSIONERS
OF MOBILE COUNTY, et al.

Derendants.

In keeping with tne mandate of the United States Court
of Appeals for the Pifth Circuit, issied July 18, 1963, amend-
ing~its Judgment and order of July 9, 19v3, 1t 13

ORDERED, ADJUDGED AND DECREED by this court that the judg-
ment and order of thls court entered July 11, 1903, be and it
hereby 1s amended by de’eting the follow;ng parabraph '

'It is furcner ordered, adJuaged and decreed tﬁat
sald persons te and they are hereby requlred to make arn
immediate start in the desegregation of tne schodl cf

Mobile County, and that a plan be submitted to the Dis- ; e
-trict Court by August 1, 1953,° wnich. shall include a .. .. . .. .

“statement that the maintenance of separate schools far
the Negro and white children of Mobille County shall bde
completely ended with respect to the first grade during
the school year commencing September 190534, and with re-
spect to at least one successively higher additional
grade cact school year thereafter.”

and 1n lieu ihereof the following paragrapn is entered as the

Judgment and order of this court:

It i1s further ordered, adjudged and decreed that saidv
persons be and they are hereby required to sutmit to this Court
not later than August 19, 1963, & plan under which the said de-
fendants propose to make an immedlate start in the desegregation
of the schools of Moblle County, Alabama, which plan shall ef-
fectively provide for the carrylng into effect not later than
the beginning of the school year commencing September 1963 and
thereafter of the Alabama Pupll Placement Law as to all school
grades without raclal discrimination, including 'the admission
of new pupils entering the first grade, or coming into the County

for the‘f;rst time, on a nonracial basis,' Augustus v. Board of

public Instructlon, : Cir. 1992, 30t F.zd 8o2, 8509 (that opinion
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describes such s blan which has been approved and is operat-

ing in Pensacola, Plorida).”

Dated this the «2 & < day of July 1963.

L
District Judge

U, & 235 BT SOkt
BOU DIST, ALA,

FILED AND L:.k'ugw;v’ P

B ARS e
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no.  1D39) - .
WiLLLAN RSP UL N R GLERK
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IN THE UNIIED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF

A - ALABAMA
BIRDIE MAE DAVIS, ST AL, ; _
Plaintirf, 3 :
VERSUS ' g CIVIL LCTIO)%IO. 3003-63.
BOARD OF SCHOOL COMMISSIONERS )
OF MOBILE COUNTY, ET AL, )
o )
Defesndants )
ORDER

This cause coming on to be heard on motiom of delfendants to’
defer segregation of rural schools 1n Mobile County until September,
196y, amd for designation by the Court of those schools which should
be included within the group as to which desegrogation should be
deferred, if a deferment be ordered; end the Court having considered
the affidgvits;or Dr. Cranfopﬂ He Burns and D;. C. L, Scarborough,
filed in support of Defendants! motion aroreséid; and navirg found

that the facts set out thereln were true; and it eppearing to the

. Court théﬁvépééiél planhing of administrative problems fo-- the

rural schools in the county makes it impracticable for such schools
to start desegregation in September 19€3; and it having been stipulated
in open Court by Counsel for the Plaintiffs and the Defendants that
there was no objection to deferring the dessgregation of rural schools
until September, 1964; the only issue remaining being a determination
by the Court as to what constituted rural schools within the, intend-
ment of the mandate of the Court of_Appsals and the decree of this

C ourt pursuant thereto; and it appearing to the Court that for many
years the Defendant Board, for administrative purposes, had divided
its school system into a city division, beilng those schools within

the city limits of the City of Mobile, and into a county division,
being those schools outside the oity llmits of Mobile; and it further
appearing to the Court that all those schools in the county division
were located in rural ercas or served in considerable part the rural

sections of Mobile County by the use of publicly owned and operated
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school busses; and it appearing to the Court that ;ll schools in
the county division fell within the intendment of the term “rural
schools™; it is now .

ORDERED, ADJUDGED and DECREED that:

1. The desegregation of rural achools in Mobile County be,
snd 1t hereby is, defarred until September, 196l.

€. All schools outside the city limits of the City of Mobile

aro designated as rural achools for the purposss of this ordep,

Done this 12th dey of August, 1963.

Do ph ST <

UNITED STATES DiSTRIZT JUDGE

U.S.DISTRICT COURT
SOU.DIST.ALA,
FILED AND ENT-RK) THIS THE
12TH DAY OF AUGUST, 1963.
MINUTE ENTRY NGO,

T
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

BIRDIE MAE DAVIS, ET AL, )
Plaintiffs CIVIL ACTION

)
Vs,
BOARD OF SCHOOL COMMISSIONERS
OF 10BILE COUNTY, ET AL, )
)

Defendants

PLAN SUBMITTED BY THE BOARD OF SCHOOL
COMIHISSIONERS OF MOBILE COUNTY PURSUANT
YO ORDER DATED JULY 11, 1963 AS AMENDED
JULY 26, 1963

This plan for the beginning of desegregation of the schools
of Mobile County is submitted pursuant to the order of the court
entered July 11, 1963 as amended July 26, 1963, Said order con-
tains a preliminary injunction requiring the beginning of de-
segregation by order of the United States Court of Appeals for the
Fifth Circuit pending trial of the case and final decree.

The plan is presented after full consideration by the Board
end in the light of the following facts, among others:

A. The Board is in the midst of an accelerated building
program designed to remove the necessity of half day sessions and
provide adequate housing for more fhan 75,000 pupils of grades
1-12 and to cope with a continuing annual pupil load increase of
approximately 3,000 pupils.

B. The residential pattern is continually being rechaped,
causing major changes in neighborhood patterns, These patterns
are being further altered by the construction of new thoroughfares
1-65 and 110, through the community, displacing between 1200
and 2000 residences; and

C. Thess chgnges have brought about the transfer of
students within the system, the admigsion of new students, and
the withdrawal of old students, and have created a major problem
for the Mobile School System both within the central office
of the Superintendent!s staff and at the offices of the respect-
\

jve principals of the 89 local schools; and

Bt i naemacka



0. The Board considers that any general or arbitrary re-
assignment of pupils pregsently in attendance at the 89 existing
schools, according to any rigid rule of proximity to school or
solely by request on the part of the parents of pupils, would
be impractical and a disservice to thé system, to the_local
schoola, and to the pupils being transferred; such tranafers
would tend to overload some schools and leave other fecf'ftles
in less than full use and at the same tiﬁe resuit in an un=
batanced teacher-pupil ratio throughoﬁt the system; and

€. The estimated enrolliments for September, 1963 were
developed last February and building and classroom capacity has
beeﬁ adjusted thereto; schoo! supplies, textbooks, and other
materials and equipment have been allocated accordingly; schools
have been staffed and teachers assigned on the same estimated
enrol Iments; and

F. Portable classrooms, half day sessions, makeshift rooms,
and other emergency measures have been utilized as means of
coping with the current pupil overload in the Mobile Public
Schools, toward the end of providing seating space for the 75,200
pupils of 1962-63 and an estimated additional 3,000 pupils for
September of 1963-64. These faﬁts lead to the conclusion that
great cau@ion in continuous, system-wide study of facilities
availeble, as well as other factors relating to educational
policies governing admission;, transfers, and placement of pupils
as are set forth in this document; is vitally essential to
orderly procedures; and

G. The problems in connection with any desegregation of the
schools outside the corporate limits of the City of Mobile are
substantially different from the problems involved for daseg~
regation within the City of Mobile and this plan is confined in
its first year of operation to achools within the corporate
limits of Mobile,

H, The number of pupils botﬁ white and negro in the first
grade of schools in the City of Mobile for the year beginning
in September 1963 will be approximately 8025 and the nuiber in

the 12th grade in the city schools will be 3836,
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4. Tho wchool yeer 1963-64 begins on Septenber 4, 1963.
J. In the judgment of the Board it is not practicable, on -
account ef the short space of time remaining, to consider indi-

viduel appllcatlons ln behalF of negro pupils for assignment or

. transfer to schools Nh;ch have been attended only by pupils of the

white race except applncatnons pertennsng to one grade only, for

. tho school year commencing September 4, |963,‘and

1t is the judgment of the School Board that it is for the
be;t ‘interests of the pupils of all grades and the arderly and
efficient ape..eiéu of the Mobile School system that the 12th
grade be gelected as the grade for the processing of such transfers
for the school year 1963-64 and that trensfers and assignments
pertaining to any other grade cannof as a-practical matter be
granteJ for the term commencing in September, 1963.

The Board, therefore, proposes the following plan, pursuant
to the said order of the Court' ' .

(1) Assignments: All exlstung school assignments ghatl
continue without‘change except when transfers are authornzed by the
Assistant Superlntendent in_ Charge of Pupol Peraonnel under the
provisions of this plan. Pupils entering the furst groﬁe, when .
the plan shall have become applicable thereto, and puplis other-
wise entering the school system for the first time, when the plan
.hall have become appllcable to the grade entered, shall be
assigned without regard to race, as ie provuded hereinafter.

(2) Tr‘anséer‘s:'

(A) Parents or guardians of pupils in grades to which
this plan shall have become app!icable, wishing school
assignment for the pupils other than as previously
agsigned or as pre~registered, may make application to
that end between April | and April 15 of each year far
transfer for the.next. succeeding school year, After
1963, such period shall replace the normal July 3ist

cut-of £ dete for tranefer applications; of former

years,
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{8) Besignation of Assistant Superintendent: 1tn the

assignment, transfer or continuance of pupils to

_specific schools, subject to the supervision and review

' by the Superintandent and Board, thé Assistant Super-

intendent In charge of Pupil Personnel shall be charged

» with the respon;ibility for and the assignment of pupil

- admission by transfer and by original enrollment,

4€) Transfer Requests: Applications for transfer or
initial assignment shall be in writing on forms pres-
eribed and supplied by the Board. The proper forms will
be furnished to parents of pupiils on request. Separate
Applications aust be filedfor each pupil for whom an
assignment or transfer is requested.

{D) ., Pupil Placeéeht Act Criteria Useds For the grade
or grades as to which thfs plan is effective, race or
color of the pupif shall not be a factor in assignment
or the granting of tbansFer, but the following criteria
shall be cpnsidered in making the assignment or granting
tég requested transfer, along with other relevant factors:
(s) available room at the school to which transfer or
assignment is requested; (b) The availability of trans-
portation facilities; (c) suitability of established
curricula for particular pupils; (d) the choice and
interests of the puéil; (e) the request or consent of
parents or guardians and the reasons assigned therefor;
(F) the effect of the admission of new pupils upon
establighed or proposed academic. programs; (g) the
adequacy of the pupil's academic preperatfon for ad-
mission to a particular school and curriculum; (h) the
scholastic aptitude and relative intelligence, or mentai
energy or sbility of the pupil; (i) the psychological
qualification of the pupil for the type of teaching and
associations involved; (j) the effect of admission of
the pupil upon the academic progress of other students

in a particular school or facility thereof; (k) the
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effect of admission upon prevailing academic standards

at a particular school; (l) théApossibility or threat

of friction or disorder among pupils or others; (m) the

psychdlégical effect onn the pupils in attendance at a

parfiéuiar school ; (n) the possibility ofibreaches of the

 f*‘peace or it} will or economic rethfiation_within the
comaunity; (o) the home ehvironment‘of the pupil; (p) the
maintenance or severance of establfshed social and psycho-
fogical relationships with othgr pupils and with teachers,

{q) the morals, conduct, health and personal standards

of the pupil.

{E) Tests and interviews: The Assistant Superintendent

in Charge of Pupil! Pergsonnel may require interviews with

the parents or guardian and the pupil, with the parents or

guardian, or with other persqné. He may conduct or

" authorize such ékéhfnétfons or fesfs and ofﬁer>}h§est:-
pations as he deems appropriate. In the absenée of ex-

. cuses satisfactory to the Pqpil Personnel Office, failure -
to appear for &ny requested cxémination, test, or inter~
view by the pupil or parents or guardian, will be deemed
a withdrawal of the application,

(F) Notice of Aéfion'Tgkén: Notice of the action‘taken

by the Assistant Superintendent in Charge of Pupil! Per-
sonnel on each application will be made on or before June
(5. For the school year 196364 the notice of action taken
by the Assistant Superintendent will be made on or bef;re
September 3. Such action shall be final, unless a Board
hearing is requested in writing within ten days from the
date when the notice of action teken on the transfer
request is mailed,

(G) Review: If a hearing ls requested by the parents or
guardian or the Board feels a need for a haariﬁg, such a
hearing shall allow for a m{?imum of ten days notice, but
will be held within twenty days. Failure of parentg or
guardians to appear,with the pupil, at the hearing will

be deemed a withdrawal of the application.
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Héartng- may be conducted by the Board as a whole, or the
Board may designate not less than three Board members to
~ eonduct the hearing, In either case, the majority de~
clsion of the Board or tﬁévccmmittee of the Board will be
depmed a final deéision. The Board may designate a Board
member or other competent representative to conduct such
i o hearing, take testimony, and report evndence with his
‘"recommendatson to the Board within fifteen days following
the' hearing, The Board's decision after a2 hearing,report
of evidence, and recommendation will be deemed final., The
Board shail be authorized to investigate ob jecti ons or
problems relating to the decision at hand, including an
‘ examination of the pupil involved, or the Board may
authorize its administrative staff or other competent
_person to perform this inve;tfgation For them, If thel
Board determines that a pupil is physically or mentally
incapacitated to bénefit Fromrfurtherrnormal schooling,
the Bogrd may assign the pupil to an exceptional class
or to some available Qpecial séhool, §r terminate the -

enroliment of said pupil.

(3) Initial Assignmentg: When this plan shall have become

applicable to the first grade, pupils registering for the first
grade May’apply for attendance at the Qchool in the district of
their residence or the nearest scﬁ;ol formerly attended exclusively
by their race, at their option.

Pupils entering the Hobile County school system for the first
time, in grades to which the plan has become applicable, may apply
for attendance at the school in the district of their residence, or
the nearest school formerly sttended exclusively by their race, aé
their option,

Upon the submission of this pltan, schools shall no longer be

designated by race,

(4) Applicability of Plan: This plan shall have application
in the school year 1963-64 to the 12th grade, in the City of Mobile
schools only. In the school year 1964-65 it shall have appli-=

_cation to the lIth and 12th grades in all schools of Mobile Ceunty,
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It ghall have application to grades ‘;|ready included and to one
“additional lower grade each schoo! year thereaafter until all 12

grédeq ar'é affected,

(5) Special Provisions for 1963-64: The normal July 31 cut-

of f date for making‘epplications for transfer for the 1963-64
school ter;m shall be cbserved, For |2th grade pupils in the City
of Mobile schools requesting transfer on or before July 31, the
transfér provisic;ns of tl;ris ‘;;Ian'shall apply and race or color
shall not be considered as a factor in acting upon such appli=~
cation., Public notice of the deadline wos given by publication

in a daily newspaper of general circulation in Mobile County one
week prior to the closing of the period for receiving transfer
applicati'ons, es a conscious reminder to the parents and guardians.

30ARD OF SCHOOL COMilISSIONERS OF
MOBILE COUNTY

President

Hember

Member

Member

Member

’

{ieiginal sivmed by all seor! sesberd)
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I THE UMITED STATES DISTRICT COMRT FOR THE SOUTHERE DISTRICT OF

DBIRDIX MAE DAVIS, ET AL.,

rlaintiffs,
‘ CIVIL ACTION

¥O, 3003-63
BOARD OF SCHCOL COBISSIONERS
OF BOBILE COUITY, ET AL,

Defendurit s,

wh N W A&

This cause cane on o0 e heard in cpen cowt on
thls day on Plaintiffe' Qbjectiens to lefendants' Plan
of Dasecrochation filed Auzust 19, 1563.

Arsuzents were heard,

Thoraupon in open ocourt on this day the Court
tock under subalszsion the forcooling objeotlions,

tated af Fobile, Alabamg, this the 21 daay of

August, 1963.

DANIEL H, THOMAS
Ed -aonb Ci e

¥. B. DISTRICT COUSR
857, DIST, &lA.
PILED b
£ DAY ¢ 4

XTI TR -
BUTE BSREA

TP
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_IN.THE UNITED STATES. DISTRICT COUKT

" FOR THBE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION
BIRDIE MAE DAVIS, ET AL.,

Plaintiffs, :
CIVIL ACTION

vs.
NO. 3903-63

BOARD OF SCHOOL COMMISSIONERS
OF MOBILE COUNTY, ET AL.,

Defendants.

ORDER APPROVING PIAN
AS MODIFIED

_.-' L

This cause ccming on to te considered by the Court pursuant
to notiée, with counsel fcr the respective parties beirg present
and heard, on a proposed plan 2s heretofore filed by the Board
of Scheoi Commissloners of Mobile County, Alabama, and objections

to particuliars thereto filed by plaintiffs, 1t is, upon con-
slderation, aereby

ORDERED:

1. The proposed plan as submitted by the Board of School
cOmmissioneré of Motile County, Alabama, and filed nerein on
August 13, 1963, pursuant to previous order of this Couriy be
and it he-eby 1s approved withrthe’following ahendments o4
modificati;6$;> o T ‘ g \‘J:‘
(1) The so-called "cut-off date" for the 19v3-o4
school term, referred to in paracraph (5) of the Plan
and at otner places therein, shall te changed from

July 31, 19-3, to on or before August 28, 1963, for
12th grade puplls. )

2) The defendants, pricr to the teglnning of the
1963-64 term of school on September 4, 1903, shall process
all applications for transfer heretofore received, and

all such apriications for transfer of 12th grade puplls
that may be received not later than said extended date,

August 28, 1963,
This Court retains jurisdiction for the purpose of maklng

and enterinz such further orders as may be necessary to ac-

complish the essentlal purposes of the Plan as herein modified

and approved.

DONE AND ORDERED at Moblle, Alabama, this the 23rd day

pistrict Judge

of August 1953.




